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Draft Policy and Procedure

Illinois Freedom of Information Act
as amended 2010

I. Purpose 

This Policy and Procedure is established to implement the provisions of the Illinois Freedom of Information Act (FOIA), 5 ILCS 140, as amended by Public Act 96-0452 . The purpose of the following procedures is to support the policy of providing public access to the public records in the possession of the Department while, at the same time, protecting legitimate privacy interests and maintaining administrative efficiency. 

 

Procedures are hereby established by which the public may request and obtain public records of the Department, subject to any limitations of the Illinois Freedom of Information Act and the procedures to be followed by the Department in responding to requests for information. 

II. Policy

The people of Illinois have a right to full disclosure of information relating to the decisions, policies, procedures, rules, standards, and other aspects of government activity that affect the conduct of government and the lives of any or all of the people. The provisions of the FOI Act and the below procedures shall be applied by the Department in accordance with this policy.

III. Definitions
As used in this Policy and Procedure

"Commercial purpose" means the use of any part of a public record or records, or information derived from public records, in any form for sale, resale, or solicitation or advertisement for sales or services. For purposes of this definition, requests made by news media and non-profit, scientific, or academic organizations shall not be considered to be made for a "commercial purpose" when the principal purpose of the request is (i) to access and disseminate information concerning news and current or passing events, (ii) for articles of opinion or features of interest to the public, or (iii) for the purpose of academic, scientific, or public research or education. 













FOIA Sec. 2 (c-10)

"Copying" means the reproduction of any public record by means of any photographic, electronic, mechanical or other process, device or means now known or hereafter developed and available to the Department. 











FOIA Sec. 2 (d)

“Department” means the _______ Police Department / Sheriff’s Office.

"Head of the public body" means the president, mayor, chairman, or individual otherwise holding primary executive and administrative authority for the city/ village/ county or such person's duly authorized designee. 











FOIA Sec. 2 (e)

"News media" means a newspaper or other periodical issued at regular intervals whether in print or electronic format, a news service whether in print or electronic format, a radio station, a television station, a television network, a community antenna television service, or a person or corporation engaged in making news reels or other motion picture news for public showing. 

FOIA Sec. 2 (f)

"Person" means any individual, corporation, partnership, firm, organization or association, acting individually or as a group. 









FOIA Sec. 2 (b)

"Private information" means unique identifiers, including a person's social security number, driver's license number, employee identification number, biometric identifiers, personal financial information, passwords or other access codes, medical records, home or personal telephone numbers, and personal email addresses. Private information also includes home address and personal license plates, except as otherwise provided by law or when compiled without possibility of attribution to any person. 











FOIA Sec. 2 (c-5)

"Public body" means all counties, townships, cities, villages, incorporated towns, and all other 
municipal corporations, and any subsidiary bodies of any of the foregoing. "Public body" does not include a child death review team established under the Child Death Review Team Act. 
FOIA Sec. 2 (a)

Each department within the city / village / county is a “public body” for purposes of the Act. 
Duncan Publishing, Inc. v. City of Chicago, 304 Ill. App. 3d 778 (1st Dist. 1999).
"Public records" means all records, reports, forms, writings, letters, memoranda, books, papers, maps, photographs, microfilms, cards, tapes, recordings, electronic data processing records, electronic communications, recorded information and all other documentary materials pertaining to the transaction of public business, regardless of physical form or characteristics, having been prepared by or for, or having been or being used by, received by, in the possession of, or under the control of the Department.

















FOIA Sec. 2 (c)
“Response” means either compliance with or a denial of a request for inspection or copies of public records within the statutory time limit.







FOIA Sec. 3 (d)
"Unduly Burdensome" means a request that will strain the Department’s computer system capacity through extensive use of computer processing time to retrieve and download the records, will cause delay in essential services provided by Department support personnel to other citizens or other units of the Department, or require extensive employee work hours to comply with the request.








AFSCME v. County of Cook, 555 N.E.2d 361 1990
“Unique Identifiers” means social security number, driver's license number, employee identification number, biometric identifiers, personal financial information, passwords or other access codes, medical records, home or personal telephone numbers, and personal email addresses. [Also, electronic signature, handwritten signature or initials, thumb print, or other biometric or electronic identification.]







FOIA Act Sec.2 (c-5); [225 ILCS 85/3, Pharmacy Practice Act]
IV. Procedures
The following procedures are adopted to instruct Department personnel in the several provisions of the Freedom of Information Act of 2010 and ensure Department compliance with the Act.














FOIA Sec. 3(g)

A. Freedom of Information Officer
1. Requests for inspection or copies of records shall be received in writing and directed to the Freedom of Information Officer [FOIO] or his / her designee, except in those instances when records are to be furnished immediately. 








FOIA Secs.3 (c) and 3.5

(a.) [Job Title] has been designated by the Freedom of Information Officer as a designated individual(s) to receive requests for inspection or copying of records.

(b.) The designated Freedom of Information officer(s) shall, within 6 months after being designated, successfully complete an electronic training curriculum developed by the Illinois Attorney General’s Public Access Counselor and thereafter successfully complete an annual training program. Successful completion of the above training is a prerequisite to continue serving as the Department’s Freedom of Information officer(s).







FOIA Sec. 3.5(b)

2. The Freedom of Information officer shall 

(a.) Receive all requests submitted to the Department;

(b.) Ensure the Department responds to requests in a timely fashion; 

(c.) Issue all required responses to requests for records and;
(c.) Develop and maintain a list of documents or categories of records that the Department shall immediately disclose upon request. This list of documents shall be made available to the public upon request.

.








FOIA Sec. 3.5

B. Receipt of Requests

1. Form and Content of Requests 

 

(a.) All requests for public records submitted to the Department under the FOIA shall be in writing and signed by the requestor. 

(b.) Written requests may be on a standard form provided by the Department or on a form or in a format as submitted by, and at the option of, the requestor.

(c.) Requests may be submitted to, and received by, the Department via personal delivery, mail, telefax, or other means available to the Department. 

(d.)The Department may, however, honor oral requests for inspection or copying.









 FOIA Sec. 3 (c)

(e.) A requestor shall include the following information in any request for public records: 

 

(i) The requestor's full name, mailing address and telephone number, including area code, at which the requestor can be reached during normal business hours. 

(ii) A description of the public records sought, being as specific as possible. 

(iii) Whether the request is for inspection of public records, copies of public records, or both. 

(f.) A requester of records may not be required to specify the purpose for a request for inspection or copies except to determine whether the records are being requested for a commercial purpose or whether to grant a request for a fee waiver. 











FOIA Sec. 3(c)

2. Freedom of Information officer

Upon receiving a request for a public record the Freedom of Information officer shall:

 (a.) note the date the public body receives the written request;


(b.) compute the day on which the period for response will expire and make a notation of that date on the written request;


(c.) maintain an electronic or paper copy of a written request, including all documents submitted with the request until the request has been complied with or denied; and


(d.) create a file for the retention of the original request, a copy of the Department’s response, a record of any written communications with the requester, and a copy of any other communications. 

FOIA Sec.3.5
C. Inspection of Records at Department Offices 

 

1. Generally, public records will be made available for inspection at the Department's offices between the hours of ____ a.m. and ____ p.m., Monday through Friday, except on recognized holidays.  A location within the Department facility will be provided in which the requestor may inspect public records. 

2. The requestor shall arrange a time and date with the Freedom of Information (FOI) Officer to review records.

3. Files shall be reviewed and exempt or confidential information shall be deleted by the FOI Officer before a requestor is permitted access to the records. 

4. A requestor shall not be permitted to take a brief case, folder or other similar materials or pens into the room in which the inspection will take place.  A requestor will be permitted to take pencil and paper into the room while inspecting public records. 

5. An employee of the Department may be present throughout the inspection. 

6. The requestor may not remove records from the Department offices during the requestor's inspection of the files except those copies produced and paid for (as applicable per “Reproduction Fees” of this Procedure) 

7. Documents that the requestor wishes to have copied shall be segregated during the course of the inspection.  Generally, in most instances, all copying will be done by Department employees. 

D. Requests For Commercial Purposes


1. Requests for records for commercial purposes shall be accepted by the Department. The Department shall respond to such requests within 21 working days after receipt of such a request.

E. Request For Electronically Maintained Records

1. The Department will accept and process requests for copies of records maintained in an electronic format and shall furnish the records in the electronic format specified by the requester, if feasible. 

2. The Department is not required, however, to prepare its records in a new format merely to accommodate a request. 





 AFSCME v. County of Cook, 136 Ill. 2d at 343

3. If it is not feasible to furnish the public records in the specified electronic format, the Department shall furnish the record in the format in which it is maintained by the Department, or in paper format at the option of the requester. 

FOIA Sec 6 (a)

F. Response To Requests
1. The Department shall promptly comply with or deny a request for public records within 5 business days after receipt, or within 21 working days in the instance of a commercial purpose request, after receipt of the request, unless the time for response is extended under section “Extension of Time For Response” of this Procedure. 
FOIA Sec. 3 (d); Sec. 3.1
(a.) Mailing

Document responsive to a proper FOI request shall be mailed if so requested. Postage in an amount sufficient to mail the requested documents shall be paid by the requestor prior to the mailing of the documents.
(b.) The Department is not required to interpret or advise requesters as to the meaning or significance of public records requested.

FOIA Sec. 3.3
(c.) Unduly Burdensome Requests 

(i) Requests for all records falling within a category shall be complied with unless compliance would be unduly burdensome and 


(a) There is no way to narrow the scope of the request and;

(b) The burden on the Department outweighs the public interest in the information.
 (c) Factors that may be considered in determining the public interest in the requested information include; information that relates to public health, safety, welfare or the legal rights of the general public and is not for the principal purpose of personal or commercial benefit.
















FOIA Sec 6(c)
(ii) The Department shall not deny a request as unduly burdensome unless it has first extended to the requester the opportunity to confer with the Department in an attempt to reduce the request to manageable proportions.
















FOIA Sec. 3 (g)

(iii) Should the requester fail, or refuse to confer with the Department the request may be denied as unduly burdensome as set forth in Section [Denial as Unduly Burdensome]
(iv) In such instances the Department shall inform the requester in writing, specifying the reasons and extent to which the request would be unduly burdensome to the operations of the Department.
FOIA Sec. 3 (g)


(vi) Repeated requests from the same person for the same records that are unchanged or 
unduly 
burdensome. 

FOIA Sec. 3 (g)

(vii) In the event the public interest in the information outweighs the burden to the Department, and the requested records are to be provided, the Department may require the requester to pay any permitted fees in full before the Department copies the requested documents.




FOIA Sec. 3 (h) “may promulgate rules and regulations”
(viii) A failure by the Department to respond to an FOIA request within the allowed 5 business days will preclude the Department from asserting the “unduly burdensome” denial.





















FOIA Sec. 3 (f)

G. Commercial Purpose Requests
1. The written response to a commercial purpose requester shall include:
(a.) An estimate of the time required to provide the records requested. The Department may give priority to records requested for non-commercial purposes.







FOIA Sec. 3.1 (a)
(b.) Unless the records are exempt from disclosure, the Department shall comply with a request within a reasonable period considering the size and complexity of the request.









FOIA Sec. 3.1 (b)
(c.) An estimate of the fees to be charged. The Department may require the requester to pay any permitted fees in full before copying the requested documents.







FOIA Sec. 3.1 (a)

H. Fees
 (1) The Department may not charge a requester for the costs of any search for and review of the records or other personnel costs associated with reproducing records.  

(2) Fees for records must be reasonably calculated to reimburse the Department its actual cost for reproducing or certifying public records and use by any person of the Department’s equipment to copy records.


FOIA Sec. 6(b)

(a.) Copies of public records shall be provided to the requestor only upon payment of any charges which are due.  If payment is not received within 60 days after the Department has notified the requestor of the charge, the Department shall consider the request withdrawn.  The Department shall then notify the requestor in writing that the request has been withdrawn. 
(b)  Charges 

(i) No fee shall be charged for the first fifty (50) pages of black and white, letter or legal sized copies. 








FOIA Sec. 6 (b)

(ii) Fees for copies of public records that exceed fifty pages, in a particular instance, on letter or legal size paper, shall be calculated at the rate of 15 cents per page.  If the requestor asks that copies of the public records be sent to the requestor, postal or express mail charges shall be assessed at the actual cost incurred by the Department. 









FOIA Sec. 6 (b)
(iii) Fees for copies of public records that are in color, or in a size other than letter or legal, shall be assessed at the actual cost of reproduction.









FOIA Sec. 6 (b)

(iv) The fees established in H. (b) (i) through (iii) above shall not apply to electronic copies of records. In each instance the Department shall charge the requestor for the actual cost of purchasing the recording medium for electronic copies. 









FOIA Sec. 6 (a)
(c.) If the requestor asks that copies of the public records be sent to the requestor, postal or express mail charges shall be assessed at the actual rate charged to the Department. 

(d.) Fees for document reproduction requests that require creation of computer programs, or copying of microfilmed information, shall be based on actual costs incurred by the Department. 

(3) Electronic Records Fees

(a.) Fees applicable to copies of records furnished in a paper format shall not be applicable to those records when furnished in an electronic format. 










FOIA Sec 6 (a)

(b).  The Department may provide information on diskette in an electronic form. There shall be no fee charged for such information.
(c.) Fees for reproducing records in a form not otherwise listed in this Section (e.g., computer tapes, disc, diskette, video tapes, etc) will be based on the actual costs incurred by the Department. 
 

(g.) Some records possessed by the Department may in book or pamphlet form. A fee may be assessed for such materials based on the actual cost incurred by the Department. 

(4) Payment for copies shall be remitted by cash, check or money order, made payable to the city/village/county and shall be sent to the Freedom of Information Officer.

 (5) Fees may be waived, or reduced under the following circumstances:
 

(a.) The requestor is another department of this public body;

 (b.) The requestor is another public agency;

  

(c.)  The requestor is other than (i) or (ii) above and, the requestor states the specific purpose for the request and indicates that a waiver of the fee is in the public interest.  Waiver of the fee is in the public interest if the principal purpose of the request is to access and disseminate information regarding the health, safety and welfare or the legal rights of the general public and is not for the principal purpose of personal or commercial benefit;








FOIA Sec. 6(c) 

(d.) The requestor is the Public Access Counselor (PAC) under Section K (6) [Denial of Request Under Section 7(1)(c) or 7(1)(f)] of this Policy and Procedure;
(e.) The requestor states the specific purpose for the request and indicates that a waiver of the fee is in the public interest.  Waiver of the fee is in the public interest if the principal purpose of the request is to access and disseminate information regarding the health, safety and welfare or the legal rights of the general public and is not for the principal purpose of personal or commercial benefit.











 FOIA Sec. 6(c)

 (6) Accident Report Copy Fees   

(a.) Fees for a reproduced accident report may not to exceed $5 per copy or $20 for accident investigated by accident reconstruction officer.










625 ILCS 5 / 11 - 416
I. Extension of Time For Response
The time for response to an FOIA request may be extended for not more than 5 business days from the original response due date for any of the following reasons: 

(1) The requested records are stored in whole or in part at other locations than the office having charge of the requested records; 

(2) The request requires the collection of a substantial number of specified records; 

(3) The request is couched in categorical terms and requires an extensive search for the records responsive to the request; 

(4) The requested records have not been located in the course of routine search and additional efforts are being made to locate the requested records;
(5) The requested records require examination and evaluation by personnel having the necessary competence  and discretion to determine if they are exempt from disclosure under Section 7 of the FOI Act or should be provided to the requestor only with appropriate deletions; 

 (6) The request for records cannot be complied with by the Department within the applicable time limits without unduly burdening or interfering with Department operations; 

 (7) There is a need for consultation with, which shall be conducted with all practicable speed, another public body or law enforcement agency, or among two or more components of the [city/ /village/county ] having a substantial interest in the determination or in the subject matter of the requested records. Twin-Cities Broadcasting Corp. v. Reynard, 277 Ill. App. 3d 777, 783 (4th Dist. 1996)










FOIA Act Sec.3(e)

(8) When additional time for compliance is required for any of the above stated reasons, the Department shall, within 5 business days after receipt of the request, notify the person making the request of the reasons for the extension and the date by which the response will be forthcoming.










FOIA Act Sec.3(f)

(9) The requester and the Department may agree in writing to extend the time for compliance for a period to be determined jointly by the requester and the Department. 
In the event the requester and the Department agree to extend the time period for compliance, any previous original or extended deadlines shall not be controlling. 











FOIA Act Sec.3(e)

J. Certification of Requested Records
(1) If requester desires that any records be certified, the requester shall specify which records are to be certified.

(2) Records provided in response to a request for copies may be certified as “ true and accurate copies of the original(s) on file with the Department less redacted materials, if any.”
(3) The cost to the requester for a certified copy shall not exceed one dollar ($1.00)













FOIA Act Sec.6(b) 

K. Denial of Requests
(1) Any denial of a request received to inspect or copy a record shall be in writing as provided in the Section “Response To Requests” of this Procedure. 




FOIA Sec. 3 (d)

(2) The exceptions to disclosure (exemptions) are to be read narrowly.”

Bowie v. Evanston Community Consol. School Dist., 128 Ill. 2d 373, 378 (1989)
(3) If the Department asserts that a record is exempt from disclosure the Department has the burden of proving by clear and convincing evidence that record is exempt. 

FOIA Sec. 1.2  

(a.) Segregable Material 

(i) If documents contain both disclosable and exempt material and the exempt material is segregable, the exempt portion shall be redacted and the non-exempt portion disclosed (denial in part). 

(ii) Segregable material applies whether the document is for inspection only or is to be copied. 
(4) A failure to respond to a request within the original or extended times permitted shall be considered a denial of the request. 
FOIA Sec. 3 (f)

(5) If the Department denies a request for public records, in whole or in part, the Department shall notify the requester in writing of the decision to deny the request.

(a.) The notice of denial shall include:

(i) The specific reasons for the denial; 

(ii) A detailed factual basis for the application of any exemption claimed;
(iii) The specific Section 7 exemption claimed; 

(iv) A citation to supporting legal authority;

(v) The names and titles or positions the person responsible for the denial;

(vi) Notice that the requester has the right to review by the Public Access Counselor;

(vii) The address and phone number for the Public Access Counselor; 

(viii) Notice that the requester has the right to judicial review;


FOIA Sec. 9(a); 9 (b)

(6) Denial of Request Under Section 7(1)(c) or 7(1)(f)

(a.) Denials under FOIA Section 7(1)(c); “clearly unwarranted invasion of privacy” or Section 7(1)(f); “preliminary drafts, notes, recommendations, memoranda … “ 
(i) Should the Department deny access to records as exempt, in whole or in part, under subsection (1(c) or (1)(f) of the Freedom of Information Act the Department shall, within the time periods provided for responding to a request:
(a) Provide written notice to the requester and the Public Access Counselor of the Department’s intent to deny the request in whole or in part. 

(b)  The notice shall include: 

(i) A copy of the request for access to records; 

(ii) The proposed response from the public body; and 

(iii) A detailed summary of the public body's basis for asserting the exemption. 


FOIA Sec.9.5(b)

(7) Denial as Unduly Burdensome
(a.) Requests for all records falling within a category shall be complied with unless compliance with the request would be unduly burdensome to the Department.

(b.) Before denying a request as unduly burdensome the FOI Officer shall:

(i) Offer to confer and work with the requester to reduce the request to manageable proportions.

(ii) Determine how, and specify the reasons why, the burden on the Department would interrupt the duly undertaken work of the Department.
(iii) Determine the extent to which the burden on the Department outweighs the public interest in the requested information.
(iv) Document the information in 1 through 3 above in writing and provide the documentation to the requestor in the form of a denial.


FOIA Sec. 3(g)

(8) Attestation of the Nonexistence of Record 

If the requested record does not exist an attestation affirming the non-existence of the requested record(s) shall be provided to the requestor essentially reciting the paragraph below:

 . 

(FOIA Officer) attests that after a thorough search of our files and records, carried out under my direction and control, it was  revealed the requested record does not exist. It is to be understood that this does not mean that the records do not exist under another spelling, another name, or under another classification, but that with the information in your request furnished to our office and to the best of our knowledge, no such record(s) exist in our files.








Signed: FOIA Officer





FOIA Sec. 1.2: clear and convincing evidence that record is exempt. 

(9) Attestation of Destroyed Records

If the requested record does not exist, an attestation affirming the non-existence of the requested record(s) due to approved destruction shall be provided to the requestor essentially reciting the paragraph below:

(FOIA Officer) attests that a thorough search of our files and records, carried out under my direction and control, revealed the requested record does not exist. 
1. The Department regularly maintains records such as those requested, however, pursuant to the Illinois Local Records Act, specifically 50 ILCS 205/7 – 10, the requested record no longer exists. 
[Note: See Illinois Administrative Code, specifically Section 4000.40 “Procedures for the Physical Destruction or Other Disposition of Records Proposed for Disposal” ]
2. In accordance to the Illinois Local Records Act and the Illinois Administrative Code, the requested records are retained for ____ years and subsequently are destroyed.







Signed: FOIA Officer





FOIA Sec. 1.2: “clear and convincing evidence that record is exempt.”
L. Retention of Notices of Denial

(1) Copies of all notices of denial shall be retained in a single central office file indexed according to the type of exemption asserted and, to the extent feasible, according to the types of records requested. 

(a.) The Department may maintain its own individual file of notices of denial.

Duncan Publishing, Inc. v. City of Chicago, 304 Ill. App.3d 778 (1st Dist. 1999)
(b.) The contents of the denial notices file shall be open to the public for inspection and copying under the FOI Act.
FOIA Sec 9 (b)

M. Attorney General Advisory Opinions

(1) The Attorney General may issue advisory opinions to public bodies regarding compliance with FOI Act.

(a.) Advisory opinions may be requested, in writing, by the head of the public body or its attorney, Requests shall contain sufficient accurate facts from which an advisory opinion and determination can be made.








FOIA Sec 9.5 (h)

(b.) An advisory opinion issued to a public body by the Attorney General shall not be considered a final decision of the Attorney General for purposes of administrative review. 
FOIA  Sec. 11.5    
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